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CONPIDENTIAL

Re: Outside Employment
Case No. 91072.A
ADVISORY OPINION

Dear IR AaNS

on July 12, the Board of Ethics received your
request for an advisory opinion regarding your
outside employment with ou Orgonzahion

during a one~year leave of absence from the City.
Yyou accepted a temporary, full-time position as a
City contracts for CEEEINEES

SR . e L i : R . at the
city’s Qs ",. Based upon the facts presented
in this case, it is the determination of the Board
that the Governmental Ethics Ordinance does not
prohibit you from this employment.

We appreciate your bringing this matter to the
Board’s attention and your efforts to follow the
ethical standards embodied in the Ordinance. This
letter sets forth the facts of your case and the
Board’s analysis of those facts according to the
applicable provisions of the Ethics Ordinance.

FACPS: You explained that, in your City position,
you are a QNN for the (RN <
Department, assigned to the § I
as a GeErEmmEEEEiE - In this position, you have
pasically two responsibilities: (1) to provide
- 5f'y:fﬂjffﬂ:: : and (2)
ent's requests and grants for

S R You do not work with any of
the ¥ Depf, opevehens _ at the city’'s Qs ).

to review the departm

outside of your City Jjob, you are now employed as
2 G

pesmetmemeen | This position will be a full-time
job during a ohne-year leave of absence from the
City, beginning July 1, 1991.

= in a one-year position with
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The _07 g zakion } conducts research and training in (S

: el and @§EEEES-related topics. The Organization
curren y has two contracts with the City of cChicago that
concern your work. The first 1is to provide technical
a551stance to the Department of ' for and

related projects at the Clty s @s & the second
].S +to manage the R ?ro__\et.-'r . ez e o e e gttt ]

The § R .progect 1s a result of the recently-enacted H
PR regulations mandating the upgrade o

SHRE T 2t o1l oo G 1 in the United
States. T‘ne orgamzamcn contract for the R _yproject is
being paid with federal funds administered by the

Office of the_ Program, the City

agency overseeing the R project

You described your p051tlon as 1nvolv1ng technlcal analysis in
supportlng a ST Sl : o B at e Qs
s B in the development of the g ?mmj-

operations at the 5s &8 Your duties are strlctly technlca
in nature' you rev:.ew sec1f1c proposals for the use of
P T - L : in any given project to
etermlne whether the LR paeemges that have been
proposed will actually produce the results desired. There are
no facts to indicate that you will be promoting the interests
of the Orgewzanen to the City in any way, either during this
year or once you have returned to your Clty ]Ob This
1nformatlon has been confirmed by HECCIGITa, G
pEEEEEEneatiee of the@l R pro;ect for the Or‘ga.mzad-on b-

Your salary is being p'ald from the Yr9wnizafion's regular
payroll, and your offlce 1s 1ocated in space leased by the
Drganization  at RN i . You said you are
responsible only to -fhg Orgumzomn\:\management reportlng dlrectly
to the ASSJ.stant Dlrector of the =iz
S Ty e TR You have been granted a one-year
leave of absence from the City, without pay, in order to accept
this position.

LAW AND ANALYSIS:

The Ethics Ordinance presented five issues for the Board to
analyze in this case: (1) the applicability of the Ordinance
to City employees on leave of absence; (2) financial interest
in City business (§ 2-156-110); (3) receipt of money for advice
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or assistance on City business (§ 2-156-050); {(4) representa-
tion of persons other than the City (§ 2-156-090); and (5)
improper influence and conflicts of interest (§§ 2-156-030 and
2-156-080). The relevant provisions of the Ordinance and the
Board’s analysis of each issue is presented below.

(1) LEAVE OF ABSENCE

Issue: Is a person on leave of absence from the City subject
to the Governmental Ethics Ordinance?

You asked whether or not the applicability of the Ethics
ordinance to this case was affected by the fact that your

temporary employment with the Organizaticn occurs during a leave
of absence from City service.

The Ordinance defines an employee ag "an individual employed
by the City of Chicago, whether part-time or full-time, but
excludes elected officials and City contractors."™ (§ 2-156-
010(3))

In a past case, the Board held that an employee®*s leave of
absence from the City should not be treated as a resignation
from City service (case no. 88041.A). In that case, a City
employee who had been granted an indefinite leave of absence
was still considered an employee of the City for the purposes
of the Ethics Ordinance. In the same way, you have not
resigned from City employment, but are on a leave of absence.

Therefore, you are still subject to the Ordinance as a City
employee.

(2) INTEREST IN CITY BUSINESS

Issue: Does the (Orywazahon's ypayment to you for your technical
services performed to fulfill the Ovgamzation's) contracts with

the city give you a financial interest in City business?
Section 2-156-110 of the Ordinance states:

No elected official or employee shall have a financial
interest in his own name or in the name of any other person
in any contract, work or business of the City or in the sale
of any article, whenever the expense, price or consideration
of the contract, work, business or sale is paid with funds

belonging to or administered by the City, or is authorized
by ordinance.

it
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"Financial interest" is defined in the Ethics Ordinance as "(i)
any interest as a result of which the owner currently receives
or is entitled to receive in the future more than $2,500 per
year; (ii) any interest with a cost or present value of $5,000
or more; or (iii) any interest representing more than 10% of
a corporation, partnership, sole proprietorship, £irm,
enterprise, franchise, organization, heclding company, Jjoint
stock company, receivership, trust, or any 1legal entity
orqanlzed for profit." Under this section, a City worker may
engage in outside employment as 1ong as it does not constitute
a "financial interest®" as defined in this section.

The question before the Board here was whether, for the purpose
of section 2-156-110, your employment with the Organzafion
constitutes a financial interest in either of the contracts
that the Ov3anizehon has with the City. In its City contracts,
the: Organ 2hon is compensated either from City funds or, in the
case of the( R ~ project, from federal funds administered
by a City agency. But your compensation for your

¢ position, which is more than $2,500 per year, is paild
directly from the @@memmOﬂ y not from funds derived from or
administered by the City, as stipulated in section 2-156-110.

In your case, the Board determines that your salary from the
OrganzeNen  does not give you a financial interest in the
Orgamzsticn s contracts with the City. This is so even though
your work is performed to fulfill the 079%nzafien's City
contracts. In other words, for the purpose of section 2-156-
110, you do not have a financial interest in City business by
virtue of your work with the Organizatien.

(3) SOLICITATION OR RECEIPT OF MONEY FO VIC SST

Issue: Is your service as a { e to the
Orgqanization  wholly unrelated to your City duties and
responsibilities?

section 2-156-050 of the Ordinance states:

No official or employee ... shall solicit or accept any
money or other thing of value including, but not limited
to, gifts, favors, services or promises of future
employnent in return for advice or assistance on matters
concerning the operatlon or business of the City; provided,

however, that nothing in this section shall prevent an
official or employee ... from accepting compensation for
services wholly unrelated to the official’s or employee’s
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City duties and responsibilities and rendered as part of his
or her non-City employment, occupation or profession.

This section restricts City employees from accepting outside
employment 1if the employment includes giving advice or
assistance on the operation or business of the City. However,
it is not intended to prohibit employees from such employment
if the work is wholly unrelated to their City duties, and it

is rendered as part of their non-City employment, occupation,
or profession.

It is the case here that you are accepting compensation in
return for assisting the Oraanizetiea _ in fulfilling its City
contracts. Assumlng this constltutes advice or assistance on
matters concerning the City, the Board determines that your
employment with the crgamzatiom is wholly unrelated to your City
duties and 1is rendered as part of your non-City employment.

In your City job, you had no lnvolvement with any q
act1v1t1es or_$ Joiie S S ¥ ; neither did you wor

e operatlons or any other systems at the clty
ese statements were conflrmed by your X
Department superv1sor, MroZ . ~ R
e e . In your p051t10n w1th the Organization you
do not work with any Rl e or other programs that
were related to your City job. In addition, your work for the
Ovgunmizedion y also is rendered as part of your non-City
employment.

Since your circumstances fulfill both conditions for exclusion
from the prohibition provided in section 2-156-050 of the
ordinance, it is the Board’s determination that this section
does not prohibit you from this dual employment.

(4) REPRESENTATION OF OTHER PERSONS
Issue: In working with the Orgamizabe , are you representing

the Organizaticn in a formal or informal proceeding or
transaction before a City agency?

The Board also considered whether any of the activities in
which you are engaged for thefOrganzatfion) could be interpreted
as representation, under section 2-156-090 of the Ordinance.

This section states in relevant part:

No elected official or employee may represent, or have an
economic interest in the representation of, any person other
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than the cCity in any formal or informal proceeding or
transaction before any City agency in which the agency’s
action or non-action is of a non-ministerial nature.

The Board has construed the term "representation™ in this
provision to mean acting as a spokesperson for another person
or seeking to communicate and promote the interests of one
party to another. The purpose of the section is to prohibit
City workers from using their City positions to influence or
affect any governmental decisions or actions by which they
could derive a private benefit. As such, representation
includes actions such as making personal appearances before
city agencies on behalf of others, making telephone contact
with City employees and officials on behalf of others, and
signing or submitting proposals, contracts or other documents
to City agencies, employees or officials on behalf of others.
See case nos. 90077.A and 89087.A.

According to your statements and those of your Suparviser , the
extent of your contact with City officials in the course of
your work for the Omamzadion will be minimal. The character
of your work for the OCraanzanen is Strictly technical in
nature. Oryan zatiorn officials and the vendors to whonm they
subcontract the work will present proposals for meeting the
city’s technical specifications on the projects. You will
review those proposals and report whether what has been
proposed is feasible or can actually function. You told us you
have no authority to make recommendations regarding any changes
in the terms of the (Craniation's contracts, in the City’s
specifications, in the types or brands of equipment that have
been employed for the job, or in the way funds are being spent.

Your technical findings will be presented to Crgomzanos
officials, and sometimes. will be reported in the context of
meetings that@iil V Department personnel, as the "clients"
in this circumstance, will attend for the purpose of receiving
updated information on the project.

You explained that your posztlon also lnvolves minimal contact
with mMe A 6B Gy of the '
Department who 1s in charge of SNSRI - DR

who is ultlmately in charge of the ERERERIN prOJect the

Orjonizafion 1s constructing. You said your contact with M, A
gzamel would involve only occasional memos or telephone calls

to keep him informed of the progress being made on the project.

There probably would be additional meetings with him once the

construction has been completed, to instruct him in the
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management of the system when it is ready to be turned over to
the @@  Department.

As stated above in your and Your Supecvisers explanations of the
nature and purpose of your contacts with City employees, it
appears that your role in this regard is restricted +to

business with the City. Under these circumstances, the Board
.determines that your contacts with City employees do not
constitute communicating or promoting the interests of the
'OganiZaton) o the City, advocating the ' Orunizalitol to City
officials, or attempting to influence the decisions or actions
of City personnel in regard to the Organizetrewv,

Applying the purpose of this provision of the Ordinance to your
contacts with City personnel during your work with the
Orgamizafiony, as these have been described to us, it is the
Board’s determination that these contacts do not include the
kinds of activities or circumstances that the Board has defined
as '"representation,” and that, therefore, section 2~-156-090

does not prohibit you from performing the activities involved
in this employment.

(5) IMPROPER INFLUENCE AND CONFLICTS_OF INTEREST

Issue: While employed with the (Organ.zancyy, will you be in a
position to make any governmental decisions or use your
position to influence any City governmental action or decision
in which you have an economic interest?

There are two provisions governing improper influence in
governnental decisions and conflicts of interest:

No official or employee shall ®make, participate in making
or in any way attempt to use his position to influence any
City governmental decision or action in which he knows or
has reason to know that he has any economic interest

distinguishable from its effect on the public generally.
(§ 2-156-030)

No official or employee shall make or participate in the
making of any governmental decision with respect to any
matter in which he has any economic interest distingquish-
able from that of the general public. (§ 2-156-080)
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These sections prohibit influence or participation in any
governmental decision in which the official or employee has an
economic interest. You stated and ™Mr. Z confirmed that, in
your City job, you were not in a position to affect any
governmental decisions or actions in which you had an economic
interest. Neither do you have the ability to do so during this
year’s leave of absence. Based on these statements, it is the
Board’s opinion that your employment with the Ovganizahen_ is not
prohibited by sections 2-156-030 and 2-156-080 of the
Ordinance. :

OTHER APPLICABLE PROVISIONS OF THE ETHICS ORDINANCE: Please
be aware that there is another provision of the Ordinance that
is relevant to your situation during your leave of absence from
the City this vyear. Section 2-156-070, entitled "Use or
Disclosure of Confidential Information," states:

No current or former official or employee shall use or
disclose other than in the performance of his official
duties and responsibilities, or as may be required by law,
confidential information gained in the course of or by
reason of his position or employment.

Under this section, an official or employee of the City who is
engaging in outside work must be careful to avoid using or
revealing any confidential information he or she may have
acquired during the course of his or her City job.

DETERMINATION OF THE BOARD: Based upon the facts presented and
upon past Board policy, the Board determines that your
employment with the (ovaanizeh®? is I?n compliance with the
provisions of the Ethics Ordinance. We base this on the
following conclusions:

(1) According to Board policy, an employee on personal
leave from City service retains the status of City employee

and, therefore, remains subject to the Ethics Ordinance as
such.

(2) Your (Crgamzheon ) salary does not give you a financial
interest in the {rganzwhon's contracts with the City.

1 our determination in this case is based upon the facts as
presented in this letter. If they are incorrect or incomplete,

please notify us immediately, as any change in the facts may alter
our decision.
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Ovgar 2ot is wholly unrelated to your Clty dutles and is
rendered as part of your non-City employment.

{4) Your contacts with City personnel while working as a
R 3 for the Gryavizahe=) do not constitute
representatlon within the intended meaning of the Ordinance.

(5) No conflict of interest or improper influence exists
since you are not in a position, either in your City job or
in your present position with the Oroanzand»y, to affect any
governmental decisions or actions in which you have an
econonic interest.

Please be advised that, if the activities involved in your
employment change with regard to the issues discussed in this

advisory opinion, we recommend you contact the Board at that
time.

Thank you again for bringing this matter to the Board’s atten-
tion. We appreciate the thoroughness with which you have
presented your situation to the Board, both in writing and in
telephone conversations with the staff of this office. We
enclose a sheet that sets forth the Board’s procedural rules
after it renders a decision. For your information, we also
enclose a copy of the Ethics Ordinance. If you have any
further questions regarding this matter or some related issue,
please do not hesitate to contact us.
-
Singpfely,
. / _/’ / -
AV S /(;
e
R
‘/ .f{aéﬁ
Q}/Hofeld /

Chairman

enclosures

./ cc: Kelly Welsh, Corporation Counsel

4g3/91072.1L
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ROTICE OF RECONSIDERATION AND RELIANCE

]
L3

Reconsideration: This advisory opinion is based on the facts
outlined in this opinion. If there are additional material facts
or circumstances that were not available to the Board when it
considered this case, you may request reconsideration of the
opinion. A request for reconsideration must {1) be submitted in
writing, (2} explain the material facts or circumstances that are
the basis of the request, and (3) be received by the Board of
Ethics within fifteen days of the date of this opinion.

Reliance: This advisory opinion may be relied upon by (1) any
person involved in the specific transaction or activity with
respect to which this opinion is rendered and (2) any person
involved in any specific transaction or activity that is
indistinguishable in all its material aspects from the transaction
or activity with respect to which the opinion is rendered.




